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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

DAVID KING, et al.,
Plaintiffs,
v.
KATHLEEN SEBELIUS, et al.,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

No. 3:13-CV-630 (JRS)
NOTICE OF SUPPLEMENTAL
AUTHORITY

PLAINTIFFS’ NOTICE OF SUPPLEMENTAL AUTHORITY
IN SUPPORT OF THEIR MOTION FOR PRELIMINARY INJUNCTION
On October 22, 2013, the U.S. District Court for the District of Columbia issued an oral
ruling on the Government’s motion to dismiss in Halbig v. Sebelius, No. 13-cv-623, a suit raising
the same legal challenge to the same IRS regulation at issue in this case. The plaintiffs in Halbig
include individuals, similarly situated to Plaintiffs in this action, as well as employers. As to the
individual plaintiffs, Senior District Judge Paul L. Friedman denied the Government’s motion to
dismiss, squarely rejecting the same four arguments that the Government has argued preclude
this Court’s jurisdiction over this action. (See PI Opp., Dkt. No. 18, at 1-2, 12-19.) The Halbig
ruling thus bears directly on the threshold issues that this Court will consider this week at the
scheduled hearing on Plaintiffs’ motion for a preliminary injunction. Plaintiffs therefore attach a
copy of the transcript of Judge Friedman’s oral ruling—which only became available on October
26, 2013—for this Court’s consideration (see Exh. A), and highlight below some of the most
relevant excerpts of that ruling.
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1.

The District Court’s discussion of Article III standing for the individual plaintiffs,

and in particular for a plaintiff named David Klemencic, appears at pages 11-18 of the transcript.
The Court concluded that Klemencic had sufficiently established Article III standing, because
absent the subsidy made available to him by the IRS Rule, “he would undoubtedly be entitled to
the certificates of exemption exempting him from the individual mandate penalty and from the
need to buy insurance, and that would be the end of the matter.” (Exh. A, at 12.) By making
him eligible for a subsidy, however, the IRS Rule disqualifies Klemencic from that exemption
and so “he's going to be forced to buy insurance,” and thus “to do something he otherwise would
not do.” (Id.) Accordingly, “Mr. Klemencic has Article III standing.” (Id. at 18.) The same
logic applies at least to Plaintiffs Hurst and Levy in this action, as Plaintiffs have explained.1
2.

The District Court’s discussion of prudential standing for the individual plaintiffs

appears at pages 24-28 of the transcript. The Court rejected the Government’s argument—which
is the same argument that the Government presses here—by pointing out that “[t]he Court cannot
resolve the merits question of the statute’s true interests, let alone accept the Government’s view
of the merits as a means of denying the plaintiffs the chance to make their merits arguments.”
(Id. at 27.) Moreover, “the individual plaintiffs are directly regulated by the IRS Rule, and this is
enough to bring them within the zone of interest[s].” (Id. at 28.) The Court thus concluded that
“the plaintiffs have the much better argument,” and “clearly the individual plaintiffs have
prudential standing.” (Id. at 27-28.) Again, the very same is true here.

1

The District Court in Halbig did not reach the question whether the employer plaintiffs
also had standing, which implicated what it viewed as more complicated redressability questions,
because only one plaintiff need have standing to allow a case to move forward. (See Exh. A, at
13, 24.) Regardless, there are no employer plaintiffs in this action, and so the Government’s
arguments about those distinct plaintiffs in Halbig are irrelevant here.
2
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3.

The Court’s discussion of ripeness appears at pages 30-34 of the transcript. Judge

Friedman stated: “I just don’t buy” the Government’s argument that the suit is not ripe. (Id. at
31.) The APA challenge to the IRS Rule raises a “purely legal question,” and “[n]o further
factual development will help me in deciding whether or not to vacate this regulation.” (Id.)
The Court explained that, because “the matter is as fit for judicial review, as it can be,” the
hardship prong of ripeness doctrine was “largely irrelevant.” (Id. at 33.) Regardless, because the
individual plaintiff, David Klemencic, showed “that he will be forced to do something he doesn’t
want to do”—namely, buy ACA-compliant insurance—unless the validity of the IRS Rule is
resolved before the individual mandate takes effect, he had also shown hardship sufficient to
render the case ripe. (See id. at 32-33.) Once again, the same is just as true here.
4.

Finally, pages 34-36 of the transcript contains the District Court’s discussion of

the Government’s argument that plaintiffs must violate the individual mandate, incur a penalty,
and then pursue a tax refund rather than challenge the IRS Rule under the APA. Judge Friedman
stated that he was “very skeptical of this argument,” because it “undermines the purposes of the
APA.” (Id. at 34.) He explained that the individual plaintiffs were “requesting certificates of
exemption at the outset and not tax refunds,” and thus the tax-refund mechanism would not offer
an adequate remedy. (Id.) That reasoning is equally applicable in this case.
5.

After denying the Government’s motion to dismiss, Judge Friedman declined to

issue a preliminary injunction against the IRS Rule. He reasoned that no preliminary relief was
needed, because he could expedite summary judgment briefing and issue a final judgment before
irreparable injury occurred. (See id. at 45-46.) Indeed, Judge Friedman subsequently issued an
order requiring all summary judgment briefing to be completed before Thanksgiving and setting
argument for December 3, 2013, nearly a month before the individual mandate takes effect.

3

Case 3:13-cv-00630-JRS Document 22 Filed 10/29/13 Page 4 of 5 PageID# 231

October 29, 2013

Respectfully submitted,
/s/ Jonathan Berry
Michael A. Carvin (admitted pro hac vice)
Walter D. Kelley Jr. (VSB No. 21622)
Jacob M. Roth (admitted pro hac vice)
Jonathan Berry (VSB No. 81864)
JONES DAY
51 Louisiana Avenue NW
Washington, DC 20001
Phone: (202) 879-3939
Fax: (202) 626-1700
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE
I hereby certify that on this 29th day of October, 2013, I electronically filed the foregoing
with the Clerk of Court using the CM/ECF system, which will send a notification of such filing
(NEF) to the following:
Elizabeth C. Wu
Jonathan Holland Hambrick
Office of the United States Attorney
600 East Main Street, Suite 1800
Richmond, Virginia 23219
(804) 819-5400 (phone)
(804) 819-7417 (fax)
Elizabeth.C.Wu@usdoj.gov
jay.h.hambrick@usdoj.gov
Joel McElvain
U.S. Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Avenue, NW, Room 7332
Washington, D.C. 20001
(202) 514-2988 (phone)
(202) 616-8202 (fax)
Joel.McElvain@usdoj.gov
Attorneys for Defendants
/s/ Jonathan Berry
Jonathan Berry (VSB No. 81864)
JONES DAY
51 Louisiana Avenue NW
Washington, DC 20001
Phone: (202) 879-3939
Attorney for Plaintiffs
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